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Bene�ts Of Adding 3(38) And 3(16) Fiduciary
Protection To Your ERISA 401(k)/403(b)
Retirement Plan

Whether a business is for-profit or nonprofit, there is a single crucial resource that determines long-term

success: a talented workforce. However, low rates of unemployment and high demand for specialized

skills make attracting and retaining top talent a challenge. There are many factors that contribute to your

organization's ability to get qualified employees on-board, and one of the most pressing is your

investment in their long-term financial security. Retirement planning is a significant concern for workers
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at every point in their careers, from recent graduates to those preparing to leave the workforce. If you

don't offer quality retirement benefits, you may be passed over for an organization that does.

Unfortunately, managing the intricacies of a company-wide retirement savings program can be costly and

time-consuming. Such plans are heavily regulated, and one wrong move can open you up to liability.

Perhaps more importantly, your employees are likely to need advice and support to make the most of any

opportunities you offer, which means long hours for your human resources staff. Many organizations

have elected to add 3(38) and 3(16) fiduciary protection to their retirement programs, saving time for in-

house staff and minimizing risk by ensuring plans are fully compliant with relevant regulations.
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The Basics Of 3(16) Fiduciary Services
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Most organizations already work with a retirement plan vendor and/or a third-party administrator (TPA)

to handle some of the day-to-day duties involved in managing retirement programs. However, neither the

vendors nor the TPA are empowered to make any discretionary decisions about the plan. The plan

sponsor remains the named plan fiduciary at all times, retaining all the associated responsibilities and all

of the associated risk.

In a 3(16) fiduciary relationship, the plan sponsor outsources many vital responsibilities to a specialized

plan administrator. The 3(16) fiduciary takes complete responsibility for all aspects of plan

administration, assuming full discretionary control. Most important, liability is shifted to the 3(16)

fiduciary, mitigating risk to employers. The 3(16) is the entity that signs off on the Employee Retirement

Income Security Act (ERISA) plan related documents. If there is an error in the plan, no matter how big

or small, the 3(16) fiduciary is liable. They carry insurance for this purpose, and they take full

responsibility for addressing the issue. The 3(16) fiduciary represents the organization as needed with the

IRS and the Department of Labor, and they have a specialized attorney on staff to provide expert advice

on plan design and management.

Examples of the specific tasks a 3(16) fiduciary handles include the following:

• Preparation and signing off on various plan-related forms, such as the Form 5500 (reporting required

by the ERISA and the Internal Revenue Code)

• Management of vesting, eligibility calculations and loan policies

• Preparation and mailing of participant notices and disclosures

• Monitoring and notification of any plan irregularities

https://www.dol.gov/general/topic/retirement/erisa
https://www.dol.gov/agencies/ebsa/employers-and-advisers/plan-administration-and-compliance/reporting-and-filing/form-5500
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• Reviewing and managing suspension of deferrals for hardship withdrawals

• Approval of separation distributions

Handing this job over to a fiduciary comes as quite a relief for most business owners and nonprofit

executives who are responsible for their 401(k) or 403(b) plans. Many of these leaders lack the type of

expertise required to handle the nuances of complicated retirement programs. Imagine the number of

hours one can save each year by adding this service -- hours that would otherwise be devoted to plan

management -- not to mention the peace of mind that comes with transferring liability to a third party.

Understanding 3(38) Fiduciary Investment Management Services

There is more to managing a retirement plan than keeping up with administrative tasks. There are a

variety of critical decisions that must be made regarding how and where to invest participant

contributions. Smart leaders know that investment decisions should be left to the experts, and they

typically get advice from plan advisers who are ERISA fiduciaries themselves. Advisers are empowered to

make recommendations, which the plan sponsor is free to accept or reject. On their own, plan advisers

have no authority to take action.

Some organizations are choosing to go a step further in outsourcing complex investment decisions.

Instead of appointing a plan adviser, then doing independent research to determine whether or not to

accept recommendations, they elect to save time by appointing a 3(38) fiduciary. Such fiduciaries have

the authorization to make investment decisions for the plan so that your organization can focus on

achieving its goals.

http://www.investmentnews.com/article/20170407/FREE/170409946/3-38-vs-3-21-investment-fiduciary-services-the-pros-and-cons-for-401
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Some leaders and nonprofit trustees worry that handing decision making abilities over to a 3(38)

fiduciary puts too much control in the hands of an outside party. Fortunately, these positions are highly

regulated for your security. A 3(38) fiduciary can only be an insurance company, a bank or a Registered

Investment Adviser (RIA). This ensures that the protections of the Investment Advisers Act of 1940 are

applied. All of these fiduciaries have specific responsibilities under ERISA to ensure that they act in the

best interests of your organization and your employees.

Mylestone Plans is a marketing name for registered representatives of Lincoln Financial Advisors Corp.

Securities and investment advisory services offered through Lincoln Financial Advisors Corp., a

broker/dealer and a registered investment advisor. Member SIPC. Insurance offered through Lincoln

affiliates and other fine companies. Mylestone does not offer legal or tax advice.  CRN-2011968-

013118 ●

Forbes Finance Council is an invitation-only organization for executives in successful accounting,

financial planning and wealth management firms. Do I qualify?
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